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THE MEANING OF THE WHITE SLAVE ACT 
AS SHOWN BY FEDERAL DECISION. 


It being stated in associate press dis- 
patches that, lately, it has been held in a 
district court in Kansas, that the Mann or 
White Slave Act does not reach, for con- 
stitutional reasons, and presumptively was 
not intended to reach, mere personal im- 
morality in one taking a female from one 
state to another for the gratification of his 
own lust, or to live with him in concubin- 
age, it becomes useful to refer to Supreme 
Court decisions, construing this act, ren- 
dered February 4, 1913. Hoke v. U. §&., 
227 U.S. 308, 33 Sup. Ct. 281; Athanasaw 
v. U. S., 227 U. S. 326, 33 Sup. Ct. 285; 
Bennett v. U. S., 227 U.S. 333, 33 Sup. Ct. 
288; Harris v. U. S., 227 U. S. 340, 33 Sup. 
Ct. 289. 
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In our former comment in 76 C. L,. J. 
261, we spoke of these cases marking an- 
other step in national power, in which the 
intent of the defendant, rather than the 
quality of his act, showed the exercise of 2 
national police power in behalf of the mor- 
ality of our country as a whole. As the 
view above alluded to appears to us to fai! 
to admit such interpretation of those deci- 
sions, we shall endeavor to show that ii 
was upon this conception that they pro- 
ceeded. 

All of these cases, except the Athanasaw 
case, appear to relate to keepers of houses 
of ill-fame importing girls for the plying 
of the trade of prostitutes therein, but this 
circumstance is in no wise stressed in the 
elaborate opinion by Justice McKenna, ren- 
dered in the Hoke case. The Athanasaw 
case, however, was very different. ‘The in- 
ducement and transportation was for. an 
apparently legitimate purpose—for the fe- 
male's employment as a chorus girl at a 
stated salary in the state to which she was 
being transported. 














Of course, it is to be, conceded, that, if 
this was but the ostensible purpose with 
the real intent to lead the female into a life 
of debauchery or prostitution, all of the 
cases would be upon the same footing, but 
the burden would be upon the prosecution 
to show this. It is, therefore, necessary 
to look further and see if this requirement 
was met, 

The evidence showed that upon arrival 
at her destination the female appeared at 
the theatre and took part in rehearsals, hav- 
ing never before had any stage experience. 
One of the defendants, on the same day, 
made improper proposals to her, saying he 
wanted her for his girl and not to let any 
of the boys fool her. She was thrown into 
association with boys who were smoking, 
cursing and drinking. She became fright- 
ened, and, getting word to a policeman, 
was taken out of the place. 

The court stated that the charge was 
that she was transported with the intent to 
induce her or entice her to enter upon a 
course of debauchery, and that such intent 
was “to corrupt in morals or principles, 
to lead astray morally into dishonest and 
vicious practices; to lead into unchastity.” 

‘The defendants contended that defend- 
ants must have had a deliberate intent to 
debauch her when she came there; that 
either one or the other intended to de- 
bauch her or to get somebody else to de- 
bauch her. 

The Supreme Court approved the in- 
structions, and denied this contention, say- 
ing: “The plan and place justified the in- 
structions. The plan might have succeeded 
if the coarse precipitancy of one of the 
defendants and the ribaldry of the habitues 
of the place had not shocked the modesty 
of the girl. And the employment to which 
she was enticed was an efficient school of 
Gebauchery of the special immorality which 
defendants contend the statute was designed 
to cover.” 


- 


It is perceived that it appears to have 
been conceded that, if defendants or either 
of them intended to debauch the girl, there 
would have been a case under the Act, and 
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the court ruled that the Act was more com- 
prehensive than this—embracing this and 
more than this. 


But concede that all of this is arguendo 
in the opinion, then we refer to the Hoke 
ease, where the constitutionality and pur- 
pose of the statute is more fully considered 
and we see that in answering the objection 
to constitutionality that it is ‘“‘a subterfuge 
and attempt to interfere with the police 
power of the states to regulate the morals 
of their citizens and assert that it is in con- 
seqerce an invasion of the reserved pow- 
ers of the states. There is unquestionably 
a control in the States over the morals of 
their citizens, and, it may be admitted, it 
extends to making prostitution a crime. It 
is a control, however, which can be exer- 
cised only within the jurisdiction of the 
States, but there is a domain which the 
States cannot reach and over which Con- 
gress alone has power; and, if such power 
be exerted to control what the States can- 
not, it is an argument for—not against— 
its legality. Its exertion does not encroach 
upon the jurisdiction of the States.” 


We pause to say, that, if this does not 
mean that Congress can control what the 
state cannot and in the same way the state 
could, if its jurisdiction there extended. 
this is about as misleading argumentation 
as it was within the power of the learned 
justice to pursue. 


He does not, however, stop with this or 
qualify in any way its apparent assertion of 
a national police power, but on the con- 
trary, seems to state it more emphatically 
in saying: “Our dual form of government 
has its perplexities, state and nation having 
different spheres of jurisdiction as we have 
said; but it must be kept in mind that we 
are one people; and the powers reserved to 
the states and those conferred on the na- 
tion are adapted to be exercised, whether 
independently or concurrently, to promote 
the general welfare, material and moral.” 

Have we still a doubt of the court's be- 
lief of national police power being identical 
within national zone with state power in its 





zone? If so, then interpret what the learned 
justice says in his summary of his own rea- 
soning. “The principle established by the 
cases is the simple one, when rid of con- 
fusing and distracting considerations, that 
Congress has power over transportation 
‘among the several states’; that the power 
is complete in itself and that Congress, as 
an incident to it, may adopt not only means 
necessary, but convenient to its exercise, 
and the means may have the quality of po- 
lice regulations.” 


It is unfortunate, indeed, that such an 
opinion should have been written, if it yet 
may be successfully argued, that one may 
transport a woman from one state to an- 
other for any immoral purpose pertaining 
to sexual relations. Indeed, it seems to us 
to be less clearly within national power that 
probable or ultimate intrastate traffic in 
prostitution is attempted to be prevented, 
than that intent by one still in the federal 
zone may be penalized. Consequences 
wholly within state jurisdiction are its ex- 
clusive concern. But whether this view be 
sound or unsound, what do these decisions 
mean ? 








NOTES OF IMPORTANT DECISIONS. 


PRINCIPAL AND SURETY—RULE STRIC- 
TISSIMI JURIS AS REGARDS SURETY COM- 
PANY.—We have often noted reasoning of the 
courts denying application of the rule stric- 
tissimi juris in behalf of a company engaged 
in the business of insuring or guaranteeing 
against loss through default of obligors, and, 
while approving the result declared, the rea- 
soning itself has ever seemed to us somewhat 
inconclusive. A typical case—for all of them 
pursue a beaten path—is that of Bross v. Me- 
Nichols, 133 Pac. 782, decided by Supreme 
Court of Oregon. 

The line of reasoning as stated by the 
opinion in this case is that: “The law of surety- 
ship has undergone a considerable change in 
late years, The day of personal suretyship is 
fast slipping away and in its stead comes the 
corporate surety for profit. This new condi- 
tion has brought about a new construction of 
the law.” Then the opinion proceeds upon 
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this assumption, which we doubt has any 
other basis than on form and nothing at all in 
intimate substance, as we here attempt to 
show. We will suppose that an owner em- 
ploys a contractor to build a house and, to in- 
demnify himself against loss, he hunts up an 
individual or a company to assume the risk 
of loss from non-performance and he pays to 
him, directly, the premium upon such a risk, 
the same kind of contract, mutatis mutandis, 
being entered into between the two as be- 
tween contractor and the indemnifying indi- 
vidual or company. In this case the indem- 
nitor would stand as a guarantor for value 
and not as a surety for the contractor, the es- 
sence of the obligation arising out of the con- 
sideration moving from owner to indemnitor. 

But, if the formal contract resembles that 
of the volunteer surety, whose obligation is 
valid, because his signing causes the owner to 
enter into the principal contract, yet differs 
from it in that the owner pays the money con- 
sideration for his signing, and not the con- 
tractor, all of this being known to the indem- 
nitor, why in reality would the case stand 
any different than as above supposed? 


Does the owner, and not the obligor, in these 
contracts pay the premium? Judicial notice 
must say he does, because the premium 
obligor pays enters inevitably into the cost 
of performance for which the obligee is mulct- 
ed. The very prevalence of these contracts 
teaches this. If the obligee directly would 
bargain with the indemnitor about the price 
of the risk and pay him therefor, this fairly 
might be urged to make of the formal obligor 
an agent of the indemnitor to satisfy the for- 
mal obligee. 


This being the situation there would be 
amples reasons for toning down the asperities 
of provisions about notice, because a prin- 
cipal is supposed to keep watch on perform- 
ance by his agent or at least he should be 
supposed to know as much about his conduct 
as any other person. What we criticise is the 
disposition of courts to say the law of sure- 
tyship is changing, because the supposed and 
formal principal of a surety company pays 
him for his risk, when he does no such thing. 
If he did, that is a matter between him and 
that principal and supplies no reason for his 
being held to a different rule than were he 
volunteer, while if the obligee pays, there is 
all the reason in the world, and it makes no 
difference whether the payee is in business 
this way or not or whether he seeks the 
price or is induced to accept it, be he indi- 
vidual or corporation. 





NOTES OF RECENT GERMAN DECISIONS. 
—REICHSGERICHT. 





A had a mortgage of 20,000 marks upon B’s 
property. On July 30, 1906, A assigned the 
mortgage to B and on November 22, 1906, he 
handed her the mortgage papers. In 1909, A 
was declared a_ lunatic. His committee 
brought action against B for the re-instatement 
of the mortgage, claiming that A was insane 
at the times when the transactions took 
place, and that the only consideration for the 
transfer was a desire on the part of A to retain 
B as his mistress. The lower court declared 
A to have been sane when the assignment took 
place, but gave judgment for plaintiff because 
the consideration was immoral and, according 
to sec, 138 of the Civil Code, for that reason 
the transaction was void. The Reichsgericht 
sent the case back to tlie lower court because 
it made no finding as to A’s sanity at the time 
the mortgage papers were delivered, both as- 
signment and delivery being required to com- 
plete the transfer, and sanity at the time of 
delivery would have cured insanity at the 
time of the assignment, even if such had been 
found, The court decided finally, however, the 
question about the effect of the immoral con- 
sideration, and overruled the lower court. An 
agreement between a man and a woman that 
she shall live with him as his mistress is void 
as being against good morals. But a trans- 
action carried out in fulfillment of such an 
agreement is not in itself void; it is a separate 
transaction, which in itself may, or may not, 
be immoral. The Civil Code, sec. 817, par. 1, 
gives in such case the party having parted 
with value a right to recover, but does not nul- 
lify the transaction. This right of recovery 
he loses, however, according to par. 2, if he 
was equally guilty with the other party in of- 
fending with good morals. Whether the com- 
mittee can recover, will consequently depend 
upon its ability, at the new trial to show that 
A was insane on November 22, 1906. (Urt. V.— 


-4/13—Apl. 23, 1913). 


A was the widow of an officer of a city gov- 
ernment; as such she was entitled to and eol- 
lected a pension, which would lapse upon her 
remarriage, She did marry again, and her 
pension ceased. After some time her second 
husband brought suit and had their marriage 
declared void, ab initio. A now claimed all of 
her pension from the time it had stopped. She 
won her case in all three instances. The mar- 
riage having been declared void, ab initio, she 
had never remarried. The fact that the man, 
whom she supposed she had married, had 
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supported her while their relations lasted, 
could have no influence upon the result. (Urt. 
If1I—516/12—April 25, 1913). 

The plaintiff was a coporation chartered by 
the Dukedom of Gotha, one of the federal states 
of the German Empire. In 1905 it had entered 
into an agreement with proper officers of the 
Prussian government whereby it had _ ob- 
tained the right to prospect and mine for cer- 
tain minerals in a certain part of the Prussian 
domain. Some years later, it tried to have 
its right registered in the “Grundbuch.” The 
Prussian government resisted this, on the 
ground that the plaintiff had no standing as a 
corporation, its charter being void on account 
of a formal error committed at the time of its 
organization. At the time of the date of the 
charter, such error was fatal under the laws of 
yotha, and so was the case at the date of the 
contract in 1905. But in 1909, an amendment 
had been passed whereby persons having en- 
tered into contracts with any such corpora- 
tions were deprived of the right to plead such 
errors of form as a defense, and this amend- 
ment was expressly given retroactive effect. 
The Prussian government had never raised 
any objection to the contract prior to the 
passing of the amendment. The defendant 
raised the federal question that the amended 
law was in conflict with the laws of the em- 
pire, and for this reason was void, but as min- 
ing laws and regulations had, by the federal 
constitution, been expressly reserved to the 
federated states, this defense could not be 
considered. Judgment for plaintiff. (Urt. V.— 
197/12—April 26, 1913). 

AXEL TEISEN. 

Philadelphia, Pa. 








WAIVER OF PHYSICIAN’S INCOM- 
PETENCY TO TESTIFY. 





Statutes of different states placing phy- 
sicians partially under the rule which the 
common law applied to the relation of at- 
torney and client are greatly similar, but 
without decision stressing in any way the 
fact or thought of there being derogation 
of the common law, as extension of a com- 
mon law rule harshly or strictly may be so 
deemed, yet the privilege that is afforded 
by statute is construed according to its 
creation and without any great liberality 





of intendment in its favor. It is regarded 
as a personal privilege subject to waiver 
and what constitutes waiver and its extent 
furnish occasion for variant discussion and 
decision by the courts. 


Purpose of Patient's Priviiege—It is un- 
necessary to cite cases to the effect, that 
whatever information is obtained by one 
who acts in the eapacity of physician how- 
soever he chances to be so acting comes un- 
der the terms of the statute, as all of them 
are in accord on this subject, and thus an 
unconscious as well as a conscious sufferer 
is protected, unless by that sufferer’s con- 
sent, express or implied, the veil of se- 
crecy is lifted. Distinctions, therefore, 
which might, by a sort of legal erosion, fin- 
ally wear away the privilege itself, are, pro- 
fessedly, at least, by all of the courts dis- 
countenanced, With the conscious patient 
there is the purpose to create confidence 
which will avoid all simulation that might 
interfere with proper medical treatment. It 
is easily to be seen that, if prior periods of 
unconsciousness or present involuntary 
symptoms are, along with voluntary com- 
munications, to form the basis of medical 
view, this confidence necessarily would be 
impaired, unless the veil may be absolutely 


impenetrable, if the patient so elects. The 
word “communications,” then, generally 


present in the legislation creating the privi- 
lege, is construed, rightly, in a very com- 
prehensive way. Statutes, therefore, which 
are more explicit as to the things forbid- 
den to be revealed by the physician than 
are others are not thought to be different 
in general effect. 


Waiver as or Not Depending Upon Ex- 
press Terms of the Statute—Some statutes 
specify that by consent of the patient the 
physician may be called to testify, but this 
specification is not regarded as material. 
Thus as to Missouri statute it is said: “It 
will be noted that there is no provision 
tcuching waiver or any method of express 
waiver noted in this statute... . We have, 
as every civilized court where the statute 
exists, already ingrafted by construction 
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waivers upon it, which are now so well 
settled as not to admit of question or quib- 
ble.” This court argued that a statute 
specifying, as does the New York statute, 
that waiver could arise by “‘express con- 
sent” of the patient narrowed, instead of 
providing for; waiver, and that New York 
decision, therefore, was to be looked at as 
“working up hill against a statute which 
requires an express, and not an implied 
waiver of this privilege.” ‘This seems not 
borne out in the reasoning the New York 
courts employ. Every decision adjudging 
waiver predicated conclusion upon circum- 
stances affording presumption of consent, 
as will hereinafter appear. 


Plaintiff Testifying as or not Constituting 
IVaiver—The general principle touching 
these statutes is that they give a shield and 
not a sword, and, therefore, the weight of 
opinion sustains what Montana Supreme 
Court announces:*? “So far as our inves- 
tigation discloses no court of last resort has 
ever held that the mere fact that the patient 
testifies generally concerning his condition 
constitutes a waiver of the privilege grant- 
ed by the statute.” In a Wisconsin case® it 
was ruled, confirming prior decision,‘ that 
there was no waiver in plaintiff testifying 
as to her condition, though she speaks of 
her being attended by a certain physician, 
the court saying: “If such a rule were to 
prevail, it would destroy the privilege se- 
cured by the statute, or preclude the pa- 
tient from testifying in his own behalf. 
There may be adjudications in other juris- 
dictions, under different or even similar 
statutes, holding otherwise, but, if so, we 
decline to follow them.” 

In Indiana® it was ruled, that, if addi- 





(1) Epstein v. Pennsylvania Co. (Mo. Sup.» 
156 S. W. 699. See also 4 Wigmore on Ev., § 
u 


, 81 Pac. 328, 70 L. R. A. 111. 
3) Cohodes v. M. & M. L. & T. Co., 149 Wis. 
308, 135 N. W. 879. 

(4) Green v. Nebogamain, 113 Wis. 508, 89 
N. W. 520. 

(5) Indianapolis, ete., Co. v. Hall, 165 Ind. 
557, 76 N. E. 242, approving Williams v. John- 
son, 112 Ind. 273. 
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(2) May v. Northern Pac. Ry. Co., 32? Mont 
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ticnally plaintiff and his daughter testi- 
fied that he made complaint to his physi- 
cians of certain pains and their responses 
thereto, even this did not lay the founda- 
tion for the physician becoming a witness 
for the defendant, as the testimony should 
have been objected to. In the Williams 
case the court said: “The fact that the 
plaintiff had testified that she had sustained 
injuries and that she called Dr. Herr and 
that he had prescribed for her back and 
side did not justify the admission of the 
evidence of the physician as to what he had 
cr had not discovered as the result of an 
examination of the plaintiff’s person, . . . 
So far as disclosed by the record, Mrs. 
Williams had not testified to anything said 
to her by Dr. Herr as to what he discovered 
in the way of injuries to her person. She 
testified she had been injured and that Dr. 
Herr prescribed for her side and _ back. 
She expressly declined to testify concern- 
ing any communications between herself 
and her physician except as to the prescrip- 
tion for her injuries. Without asking to 
disprove the fact that the physician had 
prescribed for injuries to his patient’s side 
and back, the court permitted him to testi- 
fy in behalf of her adversary, that, after a 
professional examination of her person, he 
had found no evidence that she had sus- 
tained any injury from a fall or other vio- 
lence. It was error to admit the evidence.” 
Here it seems that the disposition of the 
court is to hold a waiver strictly to the ex- 
tent it naturally goes and to allow only 
explanation or contradiction by the phy- 
sicians of what is directly stated. The 
testimony admitted did neither of these 
things. The principle upon which this 


| court goes is stated as follows: “The pur- 


pose of the statute is not the suppression 
of truth needed for reaching correct re- 
sults in litigation, though this may inci- 
dentally sometimes occur, but the purpose 
is the promotion and protection of con- 
fidence of a certain kind, the inviolability 


| of which is deemed of more importance 
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than the results sought, through compul- | courts. There is a recent decision by this 


sory disclosure, in a court of justice.”® 
Disclosure as a Waiver to be Volun- 
tary—The Supreme Court of lowa regards 
the privilege of the patient one to be aban- 
doned advisedly of his own will, and not by 
force or reason of any constraint he may 
be subjected to by his adversary.*. Thus it 
was said: “The testimony of the client or 
patient as to the communication which will 
constitute waiver of the privilege, so as to 
admit the attorney or physician to testify 
vith reference thereto, must be voluntarily 
given, for the privilege is that of the client 
or patient and it exists in his favor until 
in some way abandoned. No doubt, under 
this privilege, the client’ or patient may re- 
fuse to answer under cross-examination 
when asked with reference to the privileged 
communication. But we are not willing to 
hold that the failure to insist on this privi- 
lege makes the testimony which he may 
give on cross-examination voluntary in such 
sense as to constitute waiver of his privi- 
lege with reference to the communication 
to his attorney or physician.” This case 
cites approvingly a former case,* which 
strongly illustrates what is said above in 
regard to the prime purpose of a statute 
of this kind. Thus it was said: “Even the 
voluntary act of the plaintiff in testifying 
to her physical health at a particular time 
would not constitute waiver of objection 
to testimony by her physician as to com- 
munications made by her‘to him at that 
time showing that she was not in good 
health and that the mere fact of the ex- 
clusion of the physician’s testimony might 
result in putting the condition of her health 
in a false light before the jury would not 
be a sufficient reason for implying waiver.” 
The Iowa courts seems not so greatly tim- 
orous about the privilege going beyond the 
privilege being a shield as seem to be other 


(6) Penn. Mut. L. Ins. Co. v. Wiler, 100 Ind. 
92, 50 Am. Rep. 769. 

(7) Burgess v. Sims Drug Co., 114 Iowa 273, 
86 N. W. 307, 54 L. R. A. 364, 89 Am. St. Rep.. 

(8) McConnell v. Osage, 80 Iowa 293, 45 N. 
W. 550, 8 L. R. A. 778. i 
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court,” but however broad it language 
about injustice in not allowing the physician 
to testify where plaintiff has lifted the veil 
of secrecy, it must be read in the light of 
prior decision, especially as it speaks of pa- 
tient’s act in so doing being “voluntary.” 
The qualifying language also seems to show 
that the door is open only to the extent that 
plaintiff introduces testimony on a partic- 
ular subject. 

Lifting the Veil at a Former Trial—In 
lowa’® it was said: “As to the testimony 
at the former trial it seems to us that the 
waiver resulting therefrom should be con- 
fined to the trial in which the waiver is 
made. Our statute relates to the giving of 
testimony, not to the publication in gen- 
eral of the privileged matter, and it seems 
to us clear that any waiver resulting from 
the introduction of testimony should be lim- 
ited to that trial. Briesenmeister  v. 
Knights of Pythias, 1 Mich. 525, 45 N. W. 
977; Grattan vy. Metropolitan L. Ins. Co., 
9% N. Y. 274, 44 Am. Rep. 372. In a later 
New York case a different conclusion was 
reached, McKinney v. Metropolitan L, Ins. 
Co. 104 N. Y. 352, 10 N. E. 544. But we 
do not agree to the reasoning in that case, 
which would seem to lead to the result 
that, if the privileged communication is in 
any way made public by the patient, the 
privilege is waived for all time, whereas 
we understand it to be well settled that a 
communication to a third person by the pa- 
tient or client will not be a waiver of the 
right to insist on the privilege, when it is 
sought to have the disclosure made by way 
of testimony in open court.” ‘The 
decision referred to supra was approved in 
In Missouri it 


later 


a recent case.™ was held 
that, if the physician to a patient-party is 
allowed to testify at a former trial with- 
out objection, this precludes objection at a 
subsequent trial.?* 


(9) Woods v. Lisbon, 150 Iowa 433, 130 N. 
Burgess v. Sims Drug Co., supra. 
Clifford v. Denver & R. R. 
Y. 349, 80 N. E. 1094. 

_ (12) Elliott v. Kansas City, 198 Mo. 593, 96 
S. W. 1023, 6 L. R. A. (N. S.) 1082, 8 Am. Cas. 653. 
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IVhether Waiver Is Confined to One of 
Two or More Physicians—It seems to be 
clear that, if physicians are successive and 
disclosure is made as to the treatment by 
one only of them, the door is not opened 
for what occurred at other times. Thus 
where it was insisted that the bars had been 
let down as to all attending physicians 
during a particular illness, though they 
were not such at the same time, the court 
said the authorities were against the de- 
fendant, but out of caution it was observed 
that: “The court should see that the statute 
is not used as a mere guard against ex- 
posure of the untruth of a party and that a 
rule intended as a shield is not turned into 
a sword.”’* As above seen the Iowa court 
thought more of the inviolable privilege 
than about incidental possible injury to the 
patient’s adversary. In Arkansas it was 
ruled, that when a patient divulges what 
occurred at the time between himself and 
a certain physician this would not authorize 
the opposing side to call another physician 
who might have treated the patient at an- 
other time for the same disease In Idaho,*® 
however, and seemingly against the strong 
weight of authority it was said: “It is clear 
our statute forbids and prohibits the ex- 
amination of a physician without the con- 
sent of his patient and this privilege ex- 
tends to the individual witness and not to 
the consultation or transaction in which he 
was a physician. In other words, each in- 
dividual physician is a witness within the 
meaning of this statute, rather than a num- 
ber of physicians who may be present or 
participate in a consultation being treated 
as one witness, as appears to be. done by 
Prof. Wigmore.” This position seems to 
me, however, not without force, especially, 
if other physicians are merely standing by 
and are not directly consulted as two or 
more. The patient has the right to send the 
others out of the room and if they remain 


(13) Slater v. Sorge (Mich.), 131 N. W. 565. 

(14) Missouri & N. A. R. Co. v. Daniels, Ark., 
136 S. W. 651. 

(15) Jones y. City of Caldwell (Id.) 116 Pac. 
110. 





they merely overhear, If the patient cares 
to state to one a particular circumstance 
trusting him to make clear to the others 
what should be done in treatment, why 
should he not be allowed to do this? 

In New York, however, in a leading case 
the rule is stated that all present at the time 
of a communication may testify, where the 
plaintiff has called anyone of them.?* The 
court said: “If plaintiff elects to waive the 
privilege as to one and requires him to 
make the consultation public and to dis- 
close the information does she not neces- 
sarily waive it as to the other? If this is 
not so, the statute would seem to be a ser- 
ious obstacle to the attainment of truth and 
justice. The proposition that a patient who 
has employed or retained two or more pro- 
fessional men, under such circumstances 
that none of them are premitted to disclose 
the information thus obtained except with 
his consent, can call one of them to dis- 
close what took place when all were pre- 
sent, and at the same time enjoin silence 
on all the rest appears to be so unfair and 
unreasonable that it challenges investiga- 
tion before accepting it as a rule of law.” 
The court then announces that: ‘The 
plaintiff could not sever her privilege and 
waive it in part and retain it in part. If 
she has waived it at all, it then ceased to 
exist not partially but entirely. She com- 
pletely uncovered and made public what 
before was private and confidential. It 
amounted to a consent on her part that all 
who were present at the interview might 
speak freely as to what took place.” I 
think the court would have been occupy- 
ing safer ground by condemning such an 
election to be unfair, as gpening the door 
to collusion and fraud, than by declaring 
that there could not as a matter of law be 
a partial, instead of an entire, waiver, The 
view of its being an unfair advantage was 
that adopted, especially by Lamn, J., of 
Missouri Supreme Court."? 


(16) Morris v. N. Y. ete., Ry. Co., 148 N. Y. 
88, 42 N. E. 410, 51 Am. St. Rep. 675. 

(17) Epstein v. Pennsylvania R. Co., supra; 
Smart v. Kansas City, 208 Mo. 1762, 105 S. W. 
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The Morris case, however, spoke very 
cautiously about the effect of plaintiff tes- 
tifying as constituting full waiver, so very 
cautiously, indeed, that what is said ar- 
guendo by O’Brien, J., about partial re- 
lease must be taken with a large grain of 
allowance. It is more appropriate, how- 
ever, to speak of that under another head. 
What is ruled in a Nebraska case,'* while 
evident, yet suggests that the veil of se- 
crecy will be deemed to have been lifted 
it was ruled that a physician should have 
no more than is absolutely exposed. There 
been allowed to testify to the remainder 
of a communication when plaintiff had tes- 
tified to a part thereof, but even this rul- 
ing was put upon that applying to ordinary 
conversation, where a part being put in 
by one side, the other becomes entitled to 
show the whole, so as to supply the context 
This case also serves to show that a prior 
ruling,’ that where patient of his own 
“volition” places before a jury the evidence 
of the physician of what he observed or 
what was said to him, he cannot longer ob- 
ject that this knowledge was confidential, 
“because the prohibition cannot be used 
both as a shield and a sword.” This case 
means that the disclosure at a particular 
time is to be met. That New York deci- 
sion takes this view is shown by elabora- 
tion of argument in the Morris case, supra, 
and it was thus interpreted in a Federal 


case.*° 


**A Recent Missouri Case—Eppstein v. 
Pennsylvania R. Co., supra, has for its in- 
spiration Wigmore on Evidence criticising 
courts in their efforts to confine disclos- 
ure as a waiver only to the extent it goes, 
saying: “Certainly it is a spectacle fit to 
increase the layman’s traditional contempt 
for the chicanery of the law when a plain- 


709, 14 L. R. A. (N. S.) 565, 123 Am. St. Rep. 
415, 138 Am. Cas. 932. 
(18) Strubble vy. Village of De Witt, Neb., 


132 N. W. 124. 

(19) Sovereign Camp W. O. W. v. 
64 Neb. 39, 89 N. W. 448. 

(20) Metropolitan St. Ry. Co. v. Jacobi, 112 
Fed. 924, 50 C. C. A. 69, relying on Hope y. R. 
Co., 110 N. Y¥. 643, 17 N. E. 873. - 


Grandson, 





tiff describes at length to the jury in a 
crowded court room the details of 
his supposed ailment and then neatly sup- 
presses the available proof of his falsities 
by wielding a weapon nominally termed a 
privilege.’’*' With due respect to the learned 
law writer this seems to me more sopho- 
Has not one who has 
to testify 
ailment ?” 


moric than sound. 
not called a physician the right 
to “the details of his supposed 
And what advantage is he taking of his ad- 
versary, if he fails to mention what a phy- 
sician has discovered or says anything 
about him in his testimony? If he elects 
to place him on one side, as the statute says 
he may, why call this negative act “a wea- 
pon nominally termed a privilege?” 

The Missouri Court being of this mind 
decided, that where a patient blazoned 
them (consultations) forth before a jury in 
an open, public court-room (presumably 
crowded), “all physicians present at that 
time could be called to testify.” Let this 
be granted, yet this is far from supporting 
such declamation by Prof. \Wigmore as the 
court approvingly quotes, and when this is 
followed up by oratory in the Missouri 
opinion about the archaicism of the com- 
mon law, when there is nothing at stake but 
the interpretation of a statute conferring 
a privilege undoubtedly on the side of 
mercy and confidence in a sacred relation, 
one has to stop and rub his eyes and ask 
what is it all about? 

The facts in this case do show, that the 
plaintiff told what he suffered and what he 
said to the doctors and what they said to 
him and defendant sat quietly by without 
objecting to this incompetent evidence, in- 
viting error and then taking advantage of 
his connivance in complaint that plaintiff 
had turned a shield into a sword. The New 
York court held that competent evidence 
by one physician lifted the veil. It did not 
say hearsay evidence unobjected to did the 
same thing, and this really was the only 
question in the Epstein case. In the Mor- 
ris case supra, the court referred to two 


(21) 4 Wigmore on Ev., § 2389. 
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Supreme Court cases, one in which the pa- 
tient told of what took place between him- 
self and his physician and tne other where 
he merely disclosed his physical condition. 
A waiver was held to result in both. The 
Court of Appeals said: “I have not been 
able to find that either of these cases came 
to this court. The one last cited certainly 
pushes the principle too far. The other 
may also be open to some doubt.” It has 
been seen** that the defendant was remiss 
in not objecting to incompetent testimony. 
Volenti non fit injuria. So far as it is 
ruled that the failure by plaintiff to object 
to one of the physicians testifying opening 
the door for the other two is concerned, J 
think there is no authority to support the 
Missouri ruling. This was a favor granted 
by the plaintiff and one should not be al- 
lowed to build up an estoppel this way, 
unless, at least, he shows he has by reason 
thereof changed position to his ‘prejudice. 
and even this exception has its limitations. 
Conclusion—I think this character of 
statute should be treated in a liberal way 
to the securing of the beneficent result it 
aims at, and the temper of some of the 
cases do not seem in this direction. If 
waiver is to result from a course of con- 
duct, the conclusion of waiver should be 
very clear, and the fact that incidentally 
it may prejudice an adversary should not 
be the test of abandonment of a statutory 
privilege. N. C. Courier. 
St. Louis, Mo. 








BANKS AND BANKING~-UNMATURED 
NOTES. 


HAYDEN et al. v. CITIZENS’ NAT. BANK 
OF BALTIMORE, et al. 


Court of Appeals of Maryland. April 8, 1913. 


87 Atl. 672. 


A bank holding unmatured notes of a cor- 
poration when it goes into a receiver’s hands 
may set off the notes against the deposit to the 
corperation’s credit in the bank, 





STOCKBRIDGE, J. In June, 1909, a cer- 
tificate of incorporation was executed by three 
persons as incorporators for the purpose of 
the conduct of a fruit and produce commission 


(22) Indianapolis, ete. Co. vy. Hall, supra. 





business under the name of “J. H. Seward & 
Co., Incorporated.” The certificate of incor- 
poration provided for an authorized capital of 
$50,000, of which amount three shares were sub- 
scribed for at the first meeting of the incor- 
porators, and subsequently stock was issued 
for a cash subscription to the amount of $16,- 
500. The stockholders, in whose names these 
certificates were made out, do not appear to 
have individually paid for the stock so issued 
in their names, but the amount of the subscrip- 
tions was apparently paid by Mrs. J. H. Sew- 
ard, the wife of the man whose name was giv- 
en to the corporation and who became presi- 
dent of it and continued in such capacity down 
to the appointment of a receiver on January 
6, 1911. The method employed in making pay- 
ment for some of the stock was devious and 
with no sufficient reason appearing therefor, 
and the holders of the stock named in the cer- 
tificates do not make it entirely clear whether 
they received, or thought they received, the 
stock issued in their names as a gift, or wheth- 
er the stock was in reality the stock of Mrs. 
J. H. Seward, and the business, therefore, her 
business, conducted under the form of a cor- 
poration. This, however, is not material to 
the case as presented by the record. 


The corporate entity so created began busi- 
ness in the month of June, 1909, and continued 
for 18 months, when proceedings were institut- 
ed by Mrs. J. H. Seward by a bill alleging the 
insolvency of the corporation and praying for 
the dissoluticn of the corporation, the appoint- 
ment of a receiver, and other relief. On the 
same day that the bill was filed, in accordance 
with a resolution adopted by the board of di- 
rectors, an answer was filed admitting the in- 
solvency of the company and assenting to the 
appointment of a receiver, and upon such bill 
and answer a receiver was appointed on the 
6th day of January, 1911. The answer did not 
give any assent to the dissolution, nor did the 
decree attempt to dissolve the corporation. 
Thereafter, on the 4th of May, 1911, the bill of 
complaint in this case was filed. 

At the time of the appointment of the re- 
ceiver there stood to the credit of J. H. Se- 
ward & Co., Incorporated, on the books of 
the Citizens’ National Bank, the sum of $21,- 
250.51. At the same time the bank was the 
holder of the four following promissory notes 
of the corporation, which it had discounted: 
One for $9,200 due January 6, 1911; one for 
$2,300 due January 19, 1911; one for $3,000, 
due March 14, 1911; and one for $4,500, due 
April 12, 1911—in all $19,000. It also held a 
few small notes of customers of J. H. Seward 
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& Co., which had been indorsed by the cor- 
poration and discounted at the bank. All four 
of the notes mentioned above were notes of 
the corporation, bearing the indorsement of 
Josephine A. Seward, the wife of J. H. Seward. 
On January 6, 1911, the date of the appoint- 
ment of the receiver and of the maturity of 
the note for $9,200, the same not having been 
paid, the bank charged it as a debit against 
the amount of the deposit standing to the cred- 
it of the corporation and on the day following 
it in like manner debited the remaining notes 
which it held of the Seward Cempany. 

(1) It claimed the right to do this under 
what is known as the banker’s lien, and the 
present bill seeks to set aside this setting off 
of $19,000 against the deposit of $21,000 as 
being an attempt to create an unlawful pref- 
erence in favor of the bank, one which would 
operate at the same time to discharge the lia- 
bility to the bank of Mrs. J. H. Seward as in- 
dorser upon the notes, and in the alternative 
is a prayer to require Mrs. Seward to pay to 
the receivers the $19,000 so appropriated by 
the bank to the payment of its own debt. The 
bill alleges a fraudulent collusion between the 
corporation and the bank in that the bank had 
knowledge of the financial condition of Seward 
& Co. and that the $21,000 of credit had been 
accumulated there for the purpose of carry- 
ing out the scheme of unlawful preference to 
the bank and release the liability of the in- 
dorser. 

That the alternative relief prayed against 
Mrs. Seward in the bill cannot be granted is 
sufficiently established by the case of Hughes 
v. Hall, 118 Md. 673, 85 Atl. 946, decided at the 
October term, 1911, of this court, in the lan- 
guage of Judge Pearce, when he said: “It can- 
not be successfully contended that a prior de- 
cree of dissolution is not essential to the main- 
tenance of a bill by a receiver to set aside an 
unlawful preference. 

(2) In considering the question of the right 
of the bank to assert a lien for the benefit of 
notes of a customer which it has discounted, 
but which are not yet due, there has been some 
diversity of decision in this country, and in 
such states as New York (Jordan v. Bank, 74 
N. Y. 467, 30 Am. Rep. 319), Missouri (Kort- 
john v, Bank, 63 Mo. App. 166), South Carolina 
(Bank v. Mahon, 78 S. C. 408, 59 S. E. 31), Tli- 
nois (Bank vy. Proctor, 98 Ill. 558), Wisconsin 
(Oatman v. Bank, 77 Wis. 501, 46 N. W. 881, 
20 Am. St. Rep. 136), and Michigan (Bradley 
v. Smith’s Sons, 98 Mich. 449, 57 N. W. 576, 23 
L. R. A. 305, 39 Am. St. Rep. 565), it is held 
that, in order that the bank may assert the 
lien and maintain the set-off, the debt must 





be due. In Wisconsin there is an express 
statute to that effect, and in Michigan a sub- 
stantially similar statute. In New York the de- 
cisions, while asserting the broad, general prop- 
osition, qualify it in two ways: First, that if 
the note is a demand note it may be set off 
against the deposit of a customer under the 
lien (People v. St. Nicholas Bank, 44 App. Div. 
3138, 60 N. Y. Supp 719); and, second, in the 
leading case of Jordan y. Bank, supra, it is ex- 
pressly stated that the “insolvency of a party 
sometimes moves equity to grant a set-off which 
would not be allowed at law.” In other states 
the right of set-off is distinctly recognized as 
existing in favor of a bank whether the note 
be due or not. Ky. Flour Co. v. Bank, 90 Ky. 
225, 13 S. W. 910, 9 L. R. A. 108; Nashville 
Trust Co. v. Bank, 91 Tenn. 336, 18 S. W. 822, 
15 L. R. A. 710; Georgia Seed Co. v. Talmadge, 
96 Ga. 254, 22 S. E. 1001; Skunk v. Bank, 16 
Wkly. Law Bul. 353, where the Ohio court 
held that when a depositor becomes insolvent 
the bank holding notes not due, which it had 
discounted for him and the proceeds of which 
had gone into his deposit account, the bank 
could, as against the insolvent or his assignee, 
withhold enough of the deposit to protect such 


notes; Stewart v. Bank, 6 Wkly. Notes Cas. 


399, in which the Pennsylvania court sustained 
the right of lien upon the ground that the 
establishment of insolvency operated to mature 
all debts; Ainsworth v. Bank, 119 Cal. 470, 51 
Pac. 952, 39 L. R. A. 686, 63 Am. St. Rep. 135; 
Demmou vy. Bank, 5 Cush. (Mass.) 194; and 
Thomas v. Bank, 99 Iowa, 202, 68 N. W. 780, 
a5 L. R. A. 379. The doctrine announced in 
these ease has likewise received the approval 
of the Supreme Court of the United States 
in Schuler v. Israel, 120 U. S. 506, 7 Sup. Ct. 
648, 30 L, Ed. 707. In that case a creditor of 
the depositor had attached the fund in the 
hands of the bank, and the bank endeavored 
to assert its lien for the benefit of a note 
which it had discounted and which was then 
not yet due, and in sustaining the right of the 
bank to the lien, the Supreme Court based its 
ruling on the ground that the bank had the 
same right against the garnishee as in defend- 
ing itself against its debtor, and that in the 
latter case by filing a bill alleging the debtor’s 
insolvency, and showing that if compelled to 
pay its debt to him its claim, which was not 
yet due, would be lost, it could be relieved by 
a proper decree and procure a set-off of the 
two claims. The view in this state has been 
consistently in accord with the line of cases 
last cited. F. & M. Bank v. Franklin Bank, 
31 Md. 404; Miller v. Bank, 30 Md. 292; Col- 
ton v. Drover’s Building Asso., 90 Md. 85, 45 
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Atl, 23, 46 L. R. A. 
in which case the note involved matured after 
the insolvency of the bank and the appoint- 
ment of the receivers; Richardson v. Ander- 
son, 109 Md. 641, 72 Atl. 485, 25 L. R. A. (N. 
S.) 393, 130 Am. St. Rep. 543, in which case 
the authorities both here and elsewhere were 
fully and ably reviewed by Judge Thomas; 
and Bank v. Kenney, 116 Md. 24, 81 Atl. 227, 
Ann. Cas. 1913B, 1337. 


In view of these repeated decisions the rule 
of law in this state is too firmly established 
to be lightly shaken, and’ the decision of the 
court below must be affirmed, unless the evi- 
dence discloses some fraud on the part of 
the bank, or such facts properly brought to 
the knowledge and attention of the bank as 
to properly charge them with knowledge, which 
would make the acts done tantamount to a 
fraud. There are quite a-number of these 
which were strenuously insisted upon by the 
appellant as being sufficient to justify such a 
finding, but, upon a careful and exhaustive 
examination of each and every one of these, 
the evidence given falls short of what is re- 
quired to justify a finding of collusion and 
fraud. 


The decree of the circuit court of Baltimore 
city appealed from will therefore be affirmed. 


Decree affirmed; costs to be paid by the 
appellants out of. the funds in their hands. 


Note.—Insolvency of Depositor as Maturing 
Unmatured Claims so far as Set-Off is Con- 
cerned.—Notwithstanding diversity of view on 
this subject, such a question as is involved in 
the instant case seems latterly not so often to 
have arisen. Noting what is said in the instant 
case as a qualification of the rule of no set-off 
of an unmatured debt, that is to say, “insolvency 
of a party sometimes moves equity to grant a 
set-off which would not be allowed at law,” Jor- 
dan v. Bank, 74 N. Y. 467,.30 Am. Rep. 319, 
yet this statement comes in the midst of a vigor- 
ous enunciation of the rule that “none but mu- 
tual debts could be set off against one another, 
and by mutual debts is meant those which on 
each side are at the time due and payable.” It 
is said also: “Equity follows the statute and the 
law, unless there are peculiar circumstances pre- 


sented.” It is thought that mere insolvency 
would not be a peculiar circumstance. This idea 
seems enforced by a later decision. Bradley v. 


Seaboard National Bank, 167 N. Y. 427, 60 N. E. 
771. In this case set-off was allowed where the 
depositor was insolvent, but the holding was put 
upon the fact that a discounted note, avails from 
vhich remained in the bank, was discounted in 
reliance upon fraudulent representations as to 
solvency of the maker, and this reservation in 
the bank’s favor was in the nature of a rescis- 
sion, as the trial court held and appellate divi- 


388, 78 Am. St. Rep. 431, |! 





sion reversed. The Court of Appeals then re- 
versed the latter and sustained the trial court. 

It was stated squarely in Nashville Tr. Co. v. 
Bank, 91 Tenn. 336, 18 S. W. 822, 15 L. R. A. 
710, that insolvency is “of itself a sufficient 
ground for equitable set-off,” but besides Water- 
man on Set-Off, § 432, which only observes 
that: “It is deducible from ‘the general scope 
of the authorities that insolvency has long been 
recognized as a distinct equitable ground of set- 
off,” there are only cited Tennessee cases. 


It is said in L. R. A. note to Richardson v. 
Anderson, 109 Md. 641, 72 Atl. 485, 25 L. R. A. 
(N. S.) 303, that all the cases sustaining the 
right to set-off, without reference to the ma- 
turity of the subject-matter were considering 
that right as applied to dealings between a bank 
and its depositors, some of the cases seemingly 
going on the theory that ordinarily dealings be- 
tween such would present grounds for equitable 
considerations not present in all cases of ordi- 
nary dealings between debtor and creditor. 


In Horner v. National Bank of Commerce, 140 
Mo. 225, 41 S. W. 790, there is a very full dis- 
cussion of cases and it was not thought there 
was any special relation in dealings between 
banks and depositors, that gave the former any 
equity arising out of insolvency of its depositor 
that would make an unmatured claim in favor 
of the bank mature. It was said: “As a banker 
has no lien upon his customer’s deposit for ad- 
vances made the depositor which are not yet 
due, equity will not permit a set-off of unma- 
tured demands, in the absence of an express 
agreement to that effect.” 


It really seems to be that the weight of aw- 
thority is with the instant case, but only as dis- 
tinguishing bank dealings from others, notwith- 
standing that there may not be a banker’s lien 
on deposits. The instant case gives quite a full 
citation of the cases and other than in Jordan v. 
Bank, supra, there seems no very elaborate dis- 
cussion. Cc 








ITEMS OF PROFESSIONAL 
INTEREST. 





THE STRIKE OF THE BARRISTERS OF 
NATAL. 





.The “unionizing” of the legal profession is 
far from an accomplished fact, but in this age 
nothing seems impossible, 

From the public news dispatches we learn 
that the bar of Natal, the Transvaal, and the 
Orange Free State has gone on strike. The 
cause of the strike is an order of the South 
African Government reducing the fees paid to 
prosecuting counsel in Government cases— 
which in the colonies, as in Scotland, form 
practically the only criminal cases. The Eng- 
lish system, under which some twenty-five per 
cent of criminal prosecutions upon indictment 
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are conducted by private prosecutors, seems 
to be very largely a system peculiar to Eng- 
land. In South Africa, we may point out, al- 
though all the four colonies are now united 
into one, with a single Parliament Executive 
and Judiciary, the Supreme Court, other than 
the Appeal Court, is still separated into divi- 
sions corresponding to the colonies, and in 
each division a local Bar has the monopoly— 
much as it is upon English circuits. The re- 
sult is that it is impossible to import barristers 
from Cape Colony, the predominant partner in 
the South African Union, which is free from 
the legal strike, to conduct cases in the other 
three divisions of the court. 


The Solicitors’ Journal (London, Aug. 39, 
1913) comments on this so-called strike as 
follows: 


“We must say that we can scarcely com- 
mend this new departure of our professional 
colleagues in South Africa. It does not con- 
sort well with the dignity of a great profes- 
sion to adopt the methods of a Trade Union. 
The Bar in every country lives largely on its 
prestige, and such tactics do not strengthen 
that prestige. We doubt, too, whether any 
success is likely to attend them. After all, 
advocates are not indispensable in law courts. 
Certainly prosecuting counsel are not indis- 
pensable. The police officer in charge of each 
case can easily arrange the order of his wit- 
nesses, and put them in the box; there the 
presiding judge can easily elicit their evidence 
without the assistance of counsel. Indeed, at 
the Old Bailey, when inexperienced young bar- 
risters appear with their first court brief, the 
court more often than not practically does all 
the examination and cross-examination of wit- 
nesses. No, the better way for lawyers, if the 
fees offered are really inadequate, is to bring 
their political influence to bear,in favor of a 
remedy. In every civilized country lawyers 
have seats in the Legislature and influence 
with the Government proportioned rather to 
their knowledge of law and politics than to 
their numerical strength in the population. 
With such influence to aid them there should 
be no need to employ the strike as a weapon 
for redress of grievances.” 


REFORMING PROCEDURE BY RULE OF 
COURT IN PHILADELPHIA. 


The Board of Judges of the County of Phila- 
aelphia did, on December 19, 1912, adopt a new 
set of rules for the Courts of Common Pleas of 
the County, which went into effect on March 
3rd. 


By these new rules various delays of the law 
have been dene away with, and an: effort made 





to make pleadings less technical. Formerly, in 
Philadelphia, when you served your complaint, 
you ruled the defendant to answer within 15 
days; the answer having been filed, you ruled 
him to plead witnin 15 days. Under the new 
rule 42, when you serve your statement of 
claim, you rule defendant “to file a plea and an 
affidavit of defense within fifteen days.” This 
means a saving in time of about three weeks. 
Rule 44ff gives directions as to form and con- 
tents of the pleadings: “The statement of claim 
shall contain, and only contain, a statement in 
a concise and summary form of the material 
facts upon which the plaintiff relies—but no 
evidence—or inferences or conclusion of law, 
and shall be divided into paragraphs numbered 
consecutively, each of which shall contain but 
one material allegation.” As to defendant's 
affidavit of Gefences it is prescribed that “he 
must answer specifically each averrment of the 
statement in a paragraph numbered to cor- 
respond with that of the statement.” Set-offs 
and counter-claims have to be made separate 
parts of the affidavit of defense, and not made 
parts of. the defense to the paragraphs of the 
statement of claim. 


When fraud is averred, the facts relied upon 
to establish it shall be stated. But when mal- 
ice, intent, knowledge or other condition of 
mind of any person is alleged, it shall be suf- 
ficient to allege such malice, etc. as a fact 
without setting out the circumstances. The 
same where notice is material. 


There are a great many other innovations in 
these rules, all of them tending to develop a 
better practice, but those mentioned above are 
probably of most general interest. As it will 
appear, the Board of Judges have striven to 
dry up such sources of delay as they could 
reach under the restrictions imposed upon them 
by the constitution and laws of the state, and 
to so order the pleadings that there can be but 
small excuse for statements of claims and affi- 
davits of defense requiring demurrers, rules for 
more specific statements and for judgments for 
want of sufficient affidavits of defense. 


If the Bar will absorb these new rules in a 
sincere spirit, and the courts will enforce them 
strictly, they ought to form the starting-po‘nt 
for a vastly improved practice in Philadelphia. 


Acknowledging the great improvement em- 
bodied in these rules, it may seem ungracious 
to make any criticism. Still we may be allowed 


to call attention to one peculiarity. Rule 48 
says: When fraud is averred, the facts relied 
upon to establish it shall be stated. Rule 44 


says, that no inferences or conclusions of law 
shall be stated. Rule 49 says, that whenever it 
is material to allege malice, intent, knowledge 
or other condition of mind of any person, it 
shall be sufficient to allege the same as a fact 
without setting out the circumstances from 
which the same may be inferred. Do not these 
rules contradict each other? Are fraud, malice, 
intent, etc., facts or law? If law, why should 
they be stated, and not the facts from which 
they follow, or in case of fraud, why should 
both the facts and the law be stated? So much 
the more, since the rules themselves recognize, 
that malice, knowledge, intent, etc, are in- 
ferred from circumstances, i. e., facts. &. BD 
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WORKING OUT OF THE WORKMEN'S COM- 
PENSATION LAW IN NEW JERSEY. 


In New Jersey Law Journal for July we find 
a statement hereinbelow, which is quite sug- 
gestive in the way of proof of the great benefit 
there is in a Workmen’s Compensation law— 
a benefit not wholly at the expense of employ- 
ers, because litigation is an item of no mean 
proportions in that way. When we add to the 
material advantages that are indicated, the 
elimination of delay and harassing uncertainty, 
this excerpt appears to speak quite eloqueniiy. 

“That was an interesting report made some 
time ago by the Commission appointed by Gov- 
ernor Wilson, under authority of the Legisla- 
ture, to report on the utility of the Employers’ 
Liability Law. The report showed that depend- 
ent families of workmen who are killed receive 
about three and a half times as much as under 
the old system, while in cases of permanent dis- 
ability the injured workman receives about fif- 
teen times the average amount available in the 
ordinary remedy of an action at law. In addi- 
tion, under the new system, more than ninety- 
two per cent of the accidents are compensated 
for, while under the old system, as nearly as 
can be estimated, only about twenty per cent of 
the injured persons received compensation. The 
average compensation for fatalities commuted 
by the courts in a lump sum is $1,258.64, while 
the average total payments at the end of 4300 
weeks, where there has been no commutation, 
is $2,091 per case. -The figures cited in the re- 
port are in the main exclusive of accidents hap- 
pening on railroads, of which there are 126 in 
the state, operated or leased by forty different 
companies, With the single exception of the 
Central Railroad, the interstate roads are pay- 
ing practically no attention to the liability act, 
either in connection with transportation or in 
the shops. In this connection the Commission 
Says it is significant to notice that cases of ac- 
cidents occurring on railroads which come be- 
fore the courts are being treated by the Judges 
the same as any other cla&Ss of accidents, the 
courts ordering compensation, Several of the 
most prominent roads are credited with the 
statement that they are necessarily subject to 
the Interstate Commerce Commission and can- 
not come under the requirements of the liability 
of any individual state. In presenting its statis- 
tical report, which, for the reasons stated, does 
not include accidents on railroads, the Commis- 
sion calls attention to the condition in other 
states where no compensation enactments have 
been -in force in order to compare the results 
under the present New Jersey act with those 
prevailing under the old process of securing 
damages by trial and jury award. An investi- 
gation of 103 fatal accidents in Erie County, N. 
Y., showed that seventy-eight of the dependent 
families got no substantial support, the com- 
pensation ranging from nothing to $500. In 
thirty-seven per cent of the cases nothing was 
received. Another tabulation showed substan- 
tially the same situation, seventy-seven per 
cent receiving less than $500 and forty-five per 
cent receiving nothing. The Commission invites 
a comparison between these figures and the 
average total payments, at the end of 300 weeks, 
under the New Jersey law. of $2,091 per case, 
and in commuted cases of $1,258, paid to eighty- 
nine per cent of the cases.” 





BOOKS RECEIVED 


The Upas Tree, by Robert MeMurdy; illus- 
trated by William Ottman. Price, $1.35, Chi- 
eago, Ill. F. J. Schute & Company. Review 
will follow. 


The Judiciary and the People, by Frederick N. 
Judson. Price, $1.35, New Haven, Conn. Yale 
University Press. Review will follow. 








HUMOR OF THE LAW. 


The imprisoned Spanish don with the fabu- 
lous hidden fortune and a beautiful daughter, 
who wants some kindly person (with means) 
to rescue his gold and daughter, has been 
outdone, states the Chicago Record-Herald. 

The latest “man in distress” has a “legacy,” 
too, but not in hidden treasure. It is a dam- 
age claim again a city traction company for 
injuries which the company has already of- 
fered to settle for $4,000, but which is worth 
more. A dozen Chicago lawyers already have 
been victims, contributing modest sums of $1 
to $10. 

Do the attorneys complain to the police? Not 
they. They talk about it in whispers, and 
charge the swindle to “experience.” 

The swindler has been operating for a 
month. He is a fairly well-dressed individual, 
and has a big, fresh scar across his forehead, 
the result of the “street car accident.” He 
has just been discharged from the hospital, he 
tells his victim. 

The claim agent, so his story goes, offered 
him $4000 as a cash settlement when he was 
in the hospital, but he thinks his injuries are 
worth more. He tells a well defined story of 
the circumstances surrounding the accident, 
gives names of witnesses and all other acces- 
sories to a bona fide case, and the lawyer-vic- 
tim immediately scents a “50-50 split” on a 
damage suit which looks like ready money. 

Then comes the sad part of the story. The’ 
hospital bills ate up the “injured man’s” sav- 
ings. He is expecting a check in a few days 
from a relative to push the damage suit, and 
the retainer will then be forthcoming. In the 
meantime, could the lawyer please let his cli- 
ent have a loan of a few dollars? 

No less than a dozen legal lights have 
blushingly confessed they “fell” for the story. 
Not because of the big retaining fee they 
were promised, of course, but just because it 
was such a good story. 


The lawyer withdrew with his client from the 
court room after a very bitterly contested mo- 
tion for temporary alimony. In the hall he 
turned to his client and asked:— 

“Say, you heard your husband in there make 
some very serious charges against you and 
threaten to file a cross-bill. Can he prove any- 
thing like that?” 

“Well, I should say not! Every word of it 
was a lie.” 

Then after a few moments of silence, she 
added, meekly, “Say, how many witnesses would 
he have to have?”’—The Green Bag. 
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Revival—Tortfeasors.—In 
an action by a husband 
resulting 


Washtenten.. 
West Virginia 
l. Abatement and 
the absence of statute, 
for the loss of his wife’s services, 
from personal injuries caused by the defend- 
ant’s negligence, abates on the death of the 
wrongdoer.—Gorlitzer v. Wolffberg, N. Y., 102 

N. E. 528. 


2. Bankruptcy — Contempt.—The bankruptcy 
court had no jurisdiction to punish the bank- 
rupt as for contempt, where subsequent to the 
adjudication he disposed of certain of his as- 
sets and converted the money to his own use, 
while holding property subject to the order of 
the court, but not in violation of such order.— 
In re Probst, C. C. A., 205 Fed. 512. 





3. Expectant Estate-—Under Real Prop- 
erty Law, declaring that an expecfant estate 


is descendible, devisable, and alienable, the in- 
terest of a granddaughter under her grandfath- 
er’s will, which will vest in possession on her 
surviving her father, is ali¢énable, and passes 
on her bankruptcy to her trustee in bankruptcy 
who may sve to set aside a fraudulent transfer 
thereof.—Clowe vy. Seavey, N. Y., 102 N. E. 521. 
4. Liquor License.—Where there Was no 
application for renewal of a liquor license pend- 
ing at the time the licensee was adjudged a 
bankrupt, and the remainder of his current 
license was sold as a part of his estate in bank- 
ruptcy, his right to a renewal did not pass, and 
he could not be compelled to join in an applica- 





tion for a renewal to the purchaser.—In re 

Doyle, U. S. D. C., 205 Fed. 543. 
5.——Practice——Where a _ bankrupt at the 

time of his adjudication owed certain debts to 


his relatives, which were not scheduled nor re- 
ferred to in a written statement made to ob- 
tain credit, the existence of such debts would 
not prejudice the bankrupt’s right to discharge, 
provided the creditors would release the bank- 
rupt from the debts or consent that they be 
scheduled nunc pro tune.—In re Josephs, U. S. 
D. C., 205 Fed. 548. ‘ 
Title-—As to property in the possession 
of a bankrupt at the time of the filing of the 
petition, only such title vests in the: trustee as 








was in the bankrupt, or such as the trustee 
could obtain by asserting the rights of the 
creditor holding a legal or equitable lien.—In 


D. C., 205 Fed. 556. 


7. Banks and Banking — Checks. — Where 
checks are presented to a bank for payment, it 
is the bank’s duty to know that there is such 
a person as the payee named in the checks, and 
that the person presenting them is entitled to 
receive payment, and, in the absence of in- 
vestigation, the bank pays at its own risk.— 
United States v. National Bank of Commerce of 
Seattle, Wash., C. C. A., 205 Fed. 433. 

§.——Check.—A check is a mere tender for 


the payment of money, and may be revoked by 
Rochester Trust & 


re Thompson, U. S&S. 





the drawer.—Glennan vv. 
Safe Deposit Co., N. Y., 102 N. E. 537. 

9. Double Liability—The liability of a 
bank’s officers for neglect and mismanagement, 


and the double liabilities of the stockholders, 
are both assets in the hands of the trustee of 
an insolvent bank.—Clark y. Bank of Union, W. 
Va., 78 S. E. 785. 


10. Set Off—A bank holding 
notes of a corporation when it goes into a re- 
ceiver’s hands may set off the notes against the 
deposit to the corporation’s eredit in the bank. 
—Hayden v. Citizens’ Nat. Bank of Baltimore, 
Md., 87 Atl. 672. 

11. Bills and Notes—Bankruptcy.—The mak- 
er’s adjudication in bankruptcy, whether known 
to the indorser or not, will not excuse present- 
ment and demand.—Roper v. Gould, Cal. 133 
Pac. 622. 

12. 
der and issued with a blank for the 
name is filled up by a bona fide holder with his 
own name as payee, it is a good note as to him 


unmatured 





Blanks.—Where a note payable to or- 
payee’s 








from its date—Cohen v. Cohen, Ga., 78 S. E. 
841. 
13. Conditional Delivery.—In an _ action 


against an indorser on a note, an affirmative 
defense, which alleged that the note was in- 
dorsed and delivered upon a condition which the 
payee had not complied with, held to sufficient- 
ly state a conditional delivery, which would be 
a defense to an action.—Seattle Nat. Bank v. 
Becker, Wash., 133 Pac. 613. 

14. Renewal.—Where a new note is taken 
for a debt evinced by a past due note, which is 
not surrendered, it is presumed that action on 
the old note is to be suspended until maturity 
of the new one, unless the contrary is shown. 
—First Nat. Bank v. Livermore, Kan., 133, Pac. 
734. 

15. Brokers—Commissions.—A broker, with 
no discretion but simply to bring together par- 
ties who were to make their own contract, 
could contract for commissions from both par- 
ties and was under no obligation to disclose his 
contract, with one to the other.—Silberkraus y. 
Winnie, 142 N. Y. Supp. 887. 

16. Carriers of Passengers—Intending Pas- 


senger.—One going to a railroad station with a 
good faith intention to take passage must be 


provided with a safe way of ingress and egress 
to and from the cars, and with a safe waiting 
place.—Waldrop v. Nashville C. & St. L. Ry. Co., 








Ala., 62 So. 769. 
3. Res Ipsa Loquitur.—Where injury to a 
passenger is within the rule res ipsa loquitur, 
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the burden is on the carrier to exonerate itself 
from liability by showing that the accident was 
inevitable, or could not have been avoided by 
the exercise of the utmost care and foresight 
reasonably consistent with the prosecution of 
its business.—Western Railway of Alabama Vv. 
McGraw, Ala., 62 So. 772. 


18. Commerce—lIntoxicating Liquors.—A city 
ordinance, requiring the agents of all common 
carriers doing business in the city, on receipt 
of liquors, ete., consigned to any person in the 
city, to make out a list specifying the name of 
the consignee, the quantity of liquor, the con- 
tents, and report the same to the police of the 
city, in so far as it relates to interstate ship- 
ments of liquors, is repugnant to the Interstate 
Commerce Act of Feb. 4, 1887, 15, as amended 
by Act Cong. June 18, 1910, 12, and is void.— 
Ezell v. City of Atlanta, Ga., 78. S. E. 821. 


19. Contracts — Construction.—Where the 
sense in which words of a written instrument 
are used or in which the promisor had reason 
to believe in the promisee understood them is 
determinable from the relation of the parties, 
facts apart from the instrument and the sur- 
rounding circumstances, the sense must be 
found by the jury.—J. & R. Lamb v. Norcross 
Bros. Co., N. Y., 102 N. E. 564. 


20. Construction.—In construing a written 
contract, the intention of the parties must pre- 
vail, unless inconsistent with some rule of 
law, and this intention must be gathered from 
the terms of the contract considered as a whole, 
not from separate clauses considered individual- 
ly.—McGaw v. Hanway, Md., 87 Atl. 666. 





21. Practical Construction.—Where a con- 
tract for the grading of lowlands and the exca- 
vation of a stream and harbor did not include 
certain levees nor expressly require monthly 
payments, the practical construction of the par- 
ties in including such levees and in making 
monthly rayments will be held as expressing 
the true meaning of the contract.—Atlantic, 
Gulf & Pacific Co. v. Woodmere Realty Co., 142 
N. Y. Supp. 953. 

22. Cerporations—Trust Fund.—The — assets 
of a corporation constitute a trust fund upon 
which the creditors have an equitable lien for 
the payment of their debts, superior to the 
rights of the stockholders.—Trotter y. Lisman 
N. Y., 102 N. E. 675. . 

23. Criminal Law—Argument.—It is error 
for the prosecuting counsel to state his own 
knowledge of the facts, unless he has testified 
thereto as a witness, or to insinuate that he has 
knowledge of facts which are calculated to pre- 





judice accused.—Commonwealth vy. Shoemaker, 
Pa., 87 Atl. 684. 
24.—— Counts.—Where several counts of an 


indictment each charge a distinct crime, a gen- 
eral verdict of guilty is a conviction of each 
separate offense, and, although unsupported as 
to one of the crimes charged, it will be upheld 


as to the offense described in a single good 
count.—State v. Huggins, N. J., 87 Atl. 630. 

25. Damages —Counsel Fees.—Where plain- 
tiff. in consequence of the defendant’s wrong- 


ful conduct, has been put to expense in the em- 
ployment of counsel, the amount so paid is an 
element of damages in an action against the 
defendant arising out of such wrongful conduct. 











—Sears v. Inhabitants of Town of Nahant, 
Mass., 102 N. E. 491. 


26. Peralty.—A provision in a contract for 
the purchase of real estate on installments that 
the installments shall bear interest at 8 per 
cent, but that the interest shall be remitted if 
they are paid promptly at maturity, is not a 
provision for a penalty.—Wrenn y. University 
Land Co., Ore. 133 Pac. 627. 


27. Death—Apportioning Recovery.—Where 
an action under the federal Employer's Liabil- 
ity Act is brought for the benefit of several 
relatives of the deceased servant, the verdict 
should apportion the recovery among the rela- 
tives according to their respective losses.— 
Fogarty v. Northern Pac. Ry. Co., Wash., 133 
Pac. 609. : 


28. Descent and Distribution—Burden of 
Proof.—In an action to recover land as heirs of 
a deceased owner, proof merely that plaintiffs 
are heirs at law and legatees under the will of 
decedent is insufficient to entitle them to re- 
cover the entire interest in the property with- 
out proof, also, that they are all the heirs.— 
Hunt v. Lavender, Ga., 78 S. E. 805. 


29. Divoree—Collateral Attack.—A decree of 
divorce by a court having jurisdiction of the 
proceeding and of the parties upon proof of the 
alleged ground for divorce cannot be collaterally 
attacked, even if obtained collusively.—Ex parte 
Edwards, Ala., 62 So. 775. 


30. Corespondent.—Corespondent in a di- 
vorce action may not intervene after the entry 
of an interlocutory judgment for plaintiff, and 
have the issues reopened and retried.—Howatt 
v. Howatt, 142 N. Y. Supp. 908. 

31. Habitual Intemperance.—“Habitual in- 
temperance” is that degree of intemperance 
from the use of intoxicating drinks. which dis- 
qualifies a person the greater portion of the 
time from attending to business, or which 
would reasonably inflict great mental anguish 
on the innocent party.—De Cloedt v. De Cloedt, 
Idaho, 133 Pac. 664. 

32. Modifying Decree.—The court has no 
power to modify a divorce decree as to install- 
ments of alimony, due thereunder and unpaid, 
since the rights and liabilities of the parties 
with reference to such installments become ab- 
solute and fixed at the time provided in the de- 
eree for their payment.—Beers v. Beers, Wash., 
133 Pac. 605. 

83. Bomicile—Husband and Wife.—The do- 
micile of a wife merges into that of the hus- 
band, and the unity of domicile exists during 
coverture, unless the wife acquires a new do- 
micile by the consent of the husband, or by 
abandonment or such conduct as will secure 
to the wife a divorce.—In re Geiser’s Will, N. 
J.. 87 Atl. 628. 

34. Electieons—Tickets.—Under Rev. St. 1908, 
$ 2236, authorizing a voter desiring to vote a 
straight ticket to write, within the blank space 
thereinbefore provided for; the name of the 
party, ballots containing in the space provided 
for the words “Roosevelt” or “Bull Moose” can- 
not be counted for the Republican and Pro- 
gressive candidates for county officers, the 
Roosevelt and Bull Moose tickets having no 
candidates for county offices, and the Progress- 
ive party having indorsed the Republican coun- 
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ty candidates.—Wiley v. McDowell, Colo., 133 
Pac. 757. 

35. Eleetricity—Assumption 
a telephone lineman, killed in repairing tele- 
phone lines crossed with electric light wires, 
assumed the risk as to the telephone company, 
he did not as to the electric light company.— 


of Risk.—While 


Cumberland Telephone & Telegraph Co. v. Cos- 
nahan, Miss., 62 So. 824. 

36. Eminent Domain—Reasonable Use.—A 
railroad company cannot acquire land needed 
for a proposed change in the location of the 


road unless the change is reasonably necessary. 


—Groce v. Greenville, S. & A. Ry. Co., S. C., 78 
S. E. 888. 
37. squity—Multifariousness.—A bill by a 


widow as administratrix, praying that the land 
of her decedent be subjected to the payment of 


his debts because of insufficient personality, 
and in her own right that dower be assigned 
her before sale of the land, was not demur- 
rable for multifariousness.—Ross’ Adm’x vv. 


Ross, W. Va., 78 S. E. 789. 

38. Evidence—Adverse Presumption. — The 
failure of proponent of a will, contested on the 
ground of proponent’s undue influence, to testi- 
fy, does not justify an inference that, if she had 


testified, her testimony would have been pre- 
judicial to the validity of the will.—Aldrich v. 
Aldrich, Mass., 102 N. E. 487. 


39.——Res Gestae.—Statement of injured _em- 
ploye after falling from ladder as to how the 
accident occurred, given in response to an in- 
quiry, held not admissible in an action for his 
death.—Greener vy. General Electric Co., N. Y., 
102 N. E. 527. 

40. Telephone.—The testimony of a party 
to a telephone conversation as to the subject- 
matter of such conversation held admissible in 
evidence on the question of the identity of the 
other party to the conversation.—Tonkin-Clark 
Realty Co. v. Hedges, Idaho, 133 Pac. 669. 

41. Fraud—Rescission.—Where a vendee sued 
for rescission and for damages because of 
fraudulent representations, a money judgment 
could not be recovered until there had been a 
rescission.—Bigham v. Hawkins, Ga., 78 S. E. 
809. 

42. Frauds, Statute of—Agency.—The au- 
thority of an agent to execute a‘ contract for 
the sale of real estate must be conferred in 
writing, and must give him specific authority, 
either to conduct the general business of the 
principal, or to execute a binding contract con- 
taining terms and conditions which are in the 
contract he did not execute.—Johnson y. Len- 
nox, Colo., 133 Pac. 744. 

43. Consideration.—Where a guaranty is 
executed before the delivery of the contract 
which it is intended to secure, the considera- 
tion for such contract is sufficient to support 
the guaranty; but, if the guaranty is executed 
after the delivery of the principal contract, it 
is void unless supported by a distinct considera- 
tion.—Dilworth vy. Holmes Furniture & Vehicle 
Co., Ala., 62 So. 812. 

44, Modification of Contract.—While writ- 
ten contracts, which would be lawful if un- 











written, may be modified by parol, a contract 
required by law to be in writing cannot be modi- 
hed by parol.—Boyd v. Bie Three Ranch Co., 
Cal., 133 Pac. 623. 














45. Homestead—General Creditors.—General 
creditors, without a valid lien on the subject 
of a conveyance, cannot question the irregular- 
ity of the conveyance of a homestead that arises 
by failure of the debtor's wife to join in thse 
conveyance.—Reid v. Allen, Ala., 62 So. 801. 
Wife—Community Debt.— 
one of a copartnership 
debt was a community 

Hardware Co., Wash., 


46. Husband and 
Where a husband as 
incurred a debt, such 
debt.—Ruuth v. Morse 
133 Pac. 587. 

47.——Possession.—Where a wife claims that 
a husband gave her property prior to his death. 
her possession is presumed to be the possession 
of her husband, unless the contrary is clearly 





provea.—Gray v. Gray, Me., 87 Atl. 661. 
48. Indemnity—Res Judicata.— Where the 
facts through which plaintiff demands indem- 


nity from defendant were not litigated in an ac- 
tion by a third -person against plaintiff result- 
ing in a judgment against plaintiff, they may 
be litigated in a subsequent action by plaintiff 





against defendant through evidence additional 
to the record in the prior suit.—J. & R. Lamb. 
v. Norcross Bros. Co., N. Y., 102 N. E. 564. 


49. Indictment and Information—Duplicity.— 
An indictment charging a constable with cor- 
ruptly obtaining money under color of his office 
is not duplicitous, because it sets forth the va- 
rious acts committed by him whereby an inno- 
cent person was arrested, convicted, and fined, 
even though the separate steps constituted dis- 
tinct offenses.—Mohler v. State, Md., 87 Atl. 671. 

50. Infants—Necessaries.—Where, in an ac- 
tion on a note given by an infant for clothing, 
the undisputed evidence showed that all neces- 
saries for the infant were furnished by his 
father, plaintiffs were not entitled to recover 
on the theory that the clothing constituted ne- 
cessaries.—Pearson v. White & Cochran, Ga., 








78 S. E. 864. 
51. Ratification. Where an action is in- 
stituted in the name of an infant without the 


intervention of a guardian or next friend, and 
pending the litigation the infant attains his 
majority and thereafter manifests, by his con- 
duct in the cause, an adoption or ratification of 
the action so commenced, no objection that he 
was an infant when the action began can be 
made.—Bell vy. Burkhalter, Ala., 62 So. 786. 

52. Injunction—Void Ordinance.—Equity may 
enjoin the threatened enforcement of a void 
municipal ordinance, where the enforcement 
will result in irreparable injury to plaintiff's 
business or property.—Churchill y. City of Al- 
bany, Ore., 133 Pac. 632. 

53. Insurance—Agency.—Where a_ property 
owner contracted with an insurance agent to 
insure his property, and paid him the premium 
the agent to keep the property insured, and 
where, after the cancellation of two consecutive 
policies, the agent placed the insurance in de- 
fendant company and began to write the policy, 
but the property was destroyed by fire before 
it was finished, the agent’s acts constituted a 
binding contract of insurance with defendant.— 
Wilson v. German-American Ins. Co., Kan., 133 
Pac. 715. 

54. Interpleader — Bailees.— Bailees, agents 
or tenants may interplead their bailors, prin- 
cipals, or landlords, and a third person setting 
up an opposing claim only in cases in which the 
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title of tne opposing claimant is derivative, and 
not antagonistic and paramount to that of the 
bailor, principal or landlord.—Atlantic City 
Natl Bank v. Thompson, N. J., 87 Atl. 636. 


55. Judgment—Jurisdiction—Where there is 
evidence on which the court may find that it 
has jurisdiction of the controversy, it may take 
jurisdiction, though its decision on the evi- 
dence is erroneous; but, where there is no evi- 
dence on which to base a judicial determination, 
it haS no jurisdiction, and its order is absolute- 
ly void.—Partenfelder vy. People, 142 N. Y. Supp. 
915. rere 

56. Res Judicata.—The rule of res adjudi- 
cata or former recovery is confined to cases 
where the parties to the two suits and the 
subject-matter are the same, the identical point 
is directly in issue, and the judgment has been 
rendered on that point.—Jones y. Adler, Ala., 


62 So. 777. 





57.——Revivor.—Where a judgment has been 
assigned by a corporation which is subsequent- 
ly dissoived, no revivor in the name of the as- 
signee is necessary, but the judgment may be 
kept alive by execution issued in the name of 
the plaintiff corporation after its dissolution.— 
Gilmore vy. Harpster, Kan., 133 Pac. 726. 


58. Lareeny—Indictment.—An indictment for 
simple larceny need not state the location of 
the property further than to state that it was 
stolen in a county in which the court had jur- 
isdiction, unless a statement of the exact loca- 
tion is essential to the identification of the 
property.—Gibson v. State, Ga., 78 S. E. 829. 


59. Landlord and Tenant — Estoppel. —A 
fraudulent representation on the part of a les- 
sor wiil render ineffective the lessee’s estoppel 
to deny the lessor’s title, but it must relate to 
a matter not equally within the knowledge of 
or equally open to inquiry by the lessee, and 
must be believed and relied upon by him.—Al- 
len y. Migliavacca Realty Co., Wash., 133 Pace. 
580. 

60. Surrender.—Where the facts show a 
mutual understanding to terminate the rela- 
tion of landlord and tenant, a surrender of pos- 
session, and recognition of another tenant, the 
lease will be deenied surrendered without exe- 
cution of release in writing.—Rogers y. Dock- 
stader, Kan., 133 Pac. 717. 

61. Trade Fixtures.—Though a bar install- 
ed by a tenant is in its nature a trade fixture. 
yet it having been substituted for an old bar, 
and consent of the landlord therefor, or pre- 
servation of the old one for replacement in re- 
moval or the new one, not being shown, the 
tenant has no right of removal.—Bartholomay 
Brewery Co. vy. Davenport, 142 N. Y¥. Supp. 960. 

62. Master and Servant—Assumption of Risk. 
—Where an employer’s foreman assured an em- 
ploye that the only thing the matter with an 
engine was a loose tension spring, and did not 
refer to a defective bracket from which the 
employe was injured, the employe did not as- 
sume the risk.—Titus v. Anaconda Copper Min- 
ing Co., Mont., 133 Pac. 677. 

63. Assumption of Risk.—To charge an 
employe with having assumed the risk of in- 
jury from defective machinery, he must know 
or be under obligation to know of the danger 
and not merely know the physical facts re- 














garding the mechanism.—Wells v. Swift & Co., 
Kan., 133 Pac. 732. 

64. Burden of Proof.—The Master must 
prove, by a preponderance of the evidence, in 
order to authorize the jury to so find, that the 
servant’s injuries were caused by the negli- 
gence of a fellow servant.—Watts v. Hermitage 
Cotton Mills, S. Car., 78 S. E. 798. 

65. Contributory Negligence.—A _hostler, 
who was killed by being caught between the 
door jamb of a round-house and an engine slow- 
ly moving therefrom while he was on the steps, 
held guilty of contributory negligence; his du- 
ties not requiring him to board the engine.— 
Hogan v. New York Cent. & H. R. R. Co., N. 
Y., 102 N. E. 555. 

66. Negligent Order.—If an employe was 
injured from obeying the negligent order given 
him by the employer’s representative, the em- 
ployer would he liable, in the absence of con- 
tributory negligence or assumption of risk.— 
Watts v. Hermitage Cotton Mills, S. C., 78 S. E. 
798 

67. Respondeat Superior.—The owner of an 
automobile in which he was riding and which 
was being operated by a chauffeur employed 
by him at the time of an accident was liable for 
Injuries caused by his employe’s negligence in 
operating the car.—Winner v. Linton, Md., 87 
Atl. 674. 

68. Mortgages—Intent.—The intent of the 
parties as to whether an instrument constitutes 
a deed or mortgage need not necessarily appear 
upon the face of the collateral paper executed 
by the parties at the time.—Hoover v. Bouffieur, 
Wash., 133 Pac. 602. 

69. Receivership.—By the appointment of 
a receiver in a suit to foreclose a mortgage the 
court has no general authority to displace 
vested contract liens on the property.—Old Col- 
ony Trust Co. v. Medfield & M. St. Ry. Co., Mass., 
102 N. E. 484. 

70. Navigable Waters—High Water Mark.— 
A grant of land bounded by the sea, or a navig- 
able arm of it, or a navigable river where the 
tide ebbs and flows, in the absence of language 
clearly indicating a different intent, carries 
the title only to high-water mark.—tTiffany v. 
Town of Oyster Bay, N. Y., 102 N. E. 585. 

71. Negligence—Child.—A_ child, though of 
sufficient age to be sui juris, is only required 
to use the degree of care reasonable to be ex- 
pected of one of his years, and not the degree of 
care required of an adult.—Jacobs vy. H. Koeh- 
HA Sporting Goods Company, N. Y., 102 N. EB. 
519. 

















72. Concurrent.—Where the negligent acts 
of two or more persons concur as a proximate 
cause in producing injury, pee are jointly and 
severally liable for the resulting damages.— 
Brose v. Twin Falls Land & Water Co., Idaho, 
133 Pac. 673. 

73. Licensees.—A subcontractor in the con- 
struction of a building owed a duty to a ser- 
vant of another subcontractor to abstain from 
creating a cordition that would be likely to in- 
jure such servant, and to use reasonable care 
in placing and maintaining stones about the 
building.—Caraduc vy. Schanen-Blair Co., Ore., 
133 Pac. 636. 

74. Nuisance—Injunction.—Where the smoke 
and fumes from a regreornmay a plant thrown 
upon plaintiff's property directly caused sub- 
stantial discomfort an inconvenience to his 
tenants, so as to mmoteriney diminish the rental 
value of the property, plaintiff was entitled to 
have the nuisance enjoined and to damages.— 
Lavner v. Independent Light & Water Co., 
Wash., 133 Pac. 592. ‘ 

75.——Disagreeable Odors.—A smell disagree- 
able to ordinary persons, but not hurtful to 
health, is not such a physical annoyance as 
makes the use of the property producing it a 
“nuisance,” unless the annoyance or discom- 
fort caused thereby is of such a degree or ex- 
tent as to materialiy interfere with the ordinary 
comfort of home existence.—Jones v. Adler, 
Ala., 62 So. 777. 
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76. Parent and Child—Imputable Negligence. 
—Where the parents of an infant of six years 
allowed her to play in a field where fires were 
ignited, and she negligently ignited her cloth- 
ing, her own negligence is imputable to her 
parents; it being their duty as a guardian to 
keep her from such a dangerous agency as fire. 
—Specht v. Waterbury Co., N. Y., 102 N. E. 569. 


77. Partition—Tenants in Common.—Parti- 
tion, including sale for distribution, among joint 
tenants of land is a matter of right incident to 
all tenancies in common, however created, un- 
less restricted or prohibited by contract or by 
law.—Moss v. Nye, Ala., 62 So. 776. 

78. Principal and Agent—Liability—Where 
not until after judgment for goods sold did the 
seller discover that defendant was merely an 
agent, the seller can recover of the principal 
the balance due on the account; the judgment 
remaining unpaid.—Knickerbocker Biscuit Co., 
v. De Voe, 142 N. Y. Supp. 1035. 

79. Revocation.—The general rule that the 
revocation of the agent’s authority does not 
affect third persons dealing with him in good 
faith without notice does not apply to revoca- 
tion by death of the principal, which terminates 
the agent’s authority, even without notice.— 
Glennan vy. Rochester Trust & Safe Deposit Co., 
N. Y., 102 N. E. 537. 

80. Principal and Surety—Strictissimi Juris.— 
Where a principal stockholder, also a director 
of a corporation, signs a note with the intent 
to be bound only as a surety, he is not entitled 
to the same liberality as is extended to volun- 
teer sureties, and a valid extension without his 
knowledge does not release him from liability 
unless he suffers some injury.—First Nat. Bank 
v. Livermore, Kan., 133 Pac. 734. 

81. Railroads—Signals.—It is ordinarily for 
the jury to determine whether it is a willful 
and reckless disregard of duty for a railroad 
company to fail to give the required legal warn- 
ing at a dangerous place, where the track 
crosses a public highway through cuts.—Bat- 
son v. Greenville & K. Ry. Co., S. C., 78 S. E. 
885. 

82. Rape—Carnal Abuse.—‘“Carnal abuse” is 
an act of debauchery of the female sexual or- 
gans by those of the male which does not 
amount to penetration, while carnal knowledge 
constitutes penetration, and the offense com- 
monly called statutory rape consists of carnal 
abuse and not of carnal knowledge, which de- 
notes penetration.—State v. Huggins, N. J., 87 
Atl. 630. 

83. Removal of Causes—Estoppel.—Where a 
noncitizen defendant removed a cause to the 
federal court, claiming a separate controversy 
between plaintiff and itself, whereupon plain- 
tiff dismissed as to a citizen defendant and the 
parties proceeded to trial on the merits, de- 
fendant could not successfully claim on ap- 
peal that the controversy was inseparable and 
that the suit had been improperly removed.—- 
Toledo, St. L. & W. R. Co. v. Perenchio, c. C. A.. 
205 Fed. 472. 

84. Sales—Brokerage.—A brokerage con- 
tract, providing that the broker was to receive 
in addition to his brokerage one-half the profits 
over a certain ameunt, held to create the rela- 
tion of buyer and seller, and not principal and 
factor.—McGaw v. Hanway, Md., 87 Atl. 666. 

85.——Constructive Notice —Where a_ condi- 
tional bill of sale, under which the seller held 
an automobile when he sold it to plaintiff, was 
never recorded, plaintiff acquired good title un- 
der the statute, as against the person from 
whom his vendor purchased.—Woods v. Mc- 
Ivor, Wash., 133 Pac. 590 

86. —Election of Remedy.—tTitle retained bv 
the seller under a conditional sale contract is 
an absolute one, and on the buyer’s breach the 
seller may either retake the chattel, or mav 
treat the transaction as an absolute sale and 
sue for the price, but the assertion of one rem- 
edy is an abandonment of the other.—Stewart 
& Holmes Drug Co. v. Ross, Wash., 133 Pac. 
577. 

87.——Rebate.—Where a contract for a re- 
bate on purchases of glucose from defendant 
was conditional on plaintiff's purchase of their 
entire requirements from defendant, and plain- 
tiffs purchased from another corporation a 
quantity of glucose, to which a small per cent 














of cane sugar had been added, they could not 
recover the rebate.—Scully vy. Corn Products Re- 
fining Co., C. C. A., 205 Fed. 476. 


88. Rescission.—A party to a contract can- 
not maintain an action for its rescission, where 
he has sold the stock of goods which he pur- 
chased, and therefore could not tender it back 
and place the defendant in statu quo.—Schon 
v. Crouch & Case, Colo., 133 Pac. 765. 


89. Set-Of and Counterclaim—Recoupment. 
—In an action on a note given on purchase of a 
store, the maker may recoup for damages caused 
by breach of plaintiff’s agreement in a separate 
writing not to conduct a competing business 
for a stipulated period.—Bowling v. Walls, W. 
Va., 78 S. E. 791 


90. Trusts—Elements of.—To constitute a 
valid trust there must be a designated bene- 
ficiary, a designated trustee, who is not the 
beneficiary, a designated fund or other prop- 
erty, and the actual delivery of the fund or 
property to the trustee.—Central Trust Co. of 
New York v. Gaffney, 142 N. Y. Supp. 902. 

91. Notice.—Depositor depositing money in 

her own name in a savings bank for the benefit 
of a relative who had notice of the trust in the 
life time of the depositor, and who for a time 
retained for safe-keeping the ‘passbook, held 
revocable, and, where the depositor withdrew 
the deposit, the relative could not recover the 
fund from the estate of the depositor.—Mat- 
thews v. McKenna, N. Y., 102 N. E. 520. 
" 98: Remainder.—A devise to a trustee for 
another for life, and after his death to any 
of his surviving children, or, if none, to other 
legatees, created a trust only for the life es- 
tate with legal remainder over, and the trust 
for life became executed upon coming into ex- 
istence if the life tenant were then sui juris 
or as soon as he became so.—De Vaughn sv. 
Hays, Ga., 78 S. E. 844. 

93. Vendor and Purchaser — Estoppel.—A 
vendee in possession cannot thereafter acquire 
a tax title to the land and claim adversely to 
his vendor.—Smith v. Boyer, W. Va. 78 S. E. 











94. Marketable Title-—Where a vendor's 
title is derived from the heirs of a deceased 
owner whose estate has not been probated, the 
abstract of title may exhibit a marketable 
title by affidavits of persons who know facts, 
showing intestacy, heirship, capacity to convey 
and satisfaction of all claims against the de- 





cedent’s estate.—Van Gundy v. Shewey, Kan., 
133 Pac. 720. 
95. Waters and Water Courses—Riparian 


Owner.—A riparian proprietor may dam the 
water on his own land and is not liable for in- 
juries by the breaking of the dam, provided he 
has exercised due care and skill in the con- 
struction and maintenance thereof.—Sloss-Shef- 
field Steel & Iron Co. v. Wilson, Ala., 62 So. 
802. 

96. Wilis—Codicil.—While a will and codicil 
are regarded as an entire instrument for the 
purpose of determining testamentary intention, 
a codicil may be revoked without affecting. the 
will.—Osburn v. Rochester Trust & Safe De- 
posit Co.,.N. Y., 102 N. E. 571 

97.——Election.—The right ot testator’s wid- 
ow to dower in lands in New York is governed 
by its law, the common law, as to election, and 
not by a statute of the place of his domicile, 
requiring any provision of the will for her to 
be censtrued in bar of her dower rights, un- 
less otherwise expressed in the will, unless she 
files renunciation of such provision.—Roessle 
v Roessle, 142 N. Y. Supp. 984. 

98. Joint Wills.—Where a joint will exe- 
cuted by husband and wife became, when proved 
and accepted by the husband surviving the wife. 
a contract, all the property must be disposed 
of according to the will, and a child obtaining 
a cift from the husband must account therefor. 
Rastetter v. Moenninger, 142 N. Y. Supp. 962. 
99. Partial Intestacy.—A judgment cannot 
declare a will invalid as to some of the legatees 
and valid as to othegs.—Croker Williamson, 
N. Y., 102 N. E. 588. 

100.——Probate.—To probate a will in solemn 
form, the burden is on the proponent to prove 
the due execution of the instrument.—Wells v. 
Thompson, Ga., 78 S. E. 822. 
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